
Title: Legal Literacy

The importance of legal literacy for social 
care and allied professionals

7th November 2024

09:15 – 13:00



Welcome to the Event 
This is a fantastic opportunity to hear from the most amazing speakers in the field.  We have 
Tim Spencer-Lane, Alex Ruck Keene, Neil Allen and Professor Wayne Martin, all bringing a 
different perspective on the importance of legal literacy for social care and allied 
professionals.

The event will consider:

• Why is legal literacy important?

• Which legislation in particular is relevant to Adult Social Care roles?

• Understanding and applying key aspects of the Mental Health and Mental Capacity Acts.

• Look at some current data highlighting common misconceptions.

This work is part of the WM ADASS Improvement Programme.



Housekeeping

➢ We will be recording this event; the video, PowerPoint and any other 
materials relating to this Webinar will be made available after the 
webinar;  https://www.wm-adass.org.uk/news-events/

➢ Audience:  Please switch off your microphone and video.  Any 
comments or questions can be submitted via ‘Chat’;

➢ MST automatically records attendee details i.e. email address.  We will 
use this to identify people who joined.  This data will be deleted when 
no longer required;

➢ We will not sell or share your Data with a 3rd Party.  Data will not be 
used for any purpose other than to share relevant circulars i.e. sharing 
the PowerPoint or recording.

https://www.wm-adass.org.uk/news-events/


Agenda

09:15   Welcome and Introductions

 09:30 to 10:15  Tim Spencer-Lane

10:15 to 11:00  Alex Ruck Keene

11:00 to 11:15  BREAK

11:15 to 12:00  Neil Allen

12:00 to 12:45  Prof. Wayne Martin 

12:45 to 13:00  Summing up and new materials 



Legal literacy – an 
overview

Tim Spencer-Lane



Why is legal literacy important?

• Ensures that you act lawfully 

• Reflects democracy & the rule of law

• Promotes the rights of service users

• Reinforces professional values (sometimes!!)

• Protects you from liability 
• It is what the regulator wants!

Limitations of the law

• Sets boundaries rather than clear direction   

• Open to interpretation & not always clear

• May be outdated/discriminatory

• Gaps in the law (??) 

• Tends towards process & bureaucracy
• Hard to keep up-to-date with changes



Sources of law

• Statute law passed by Parliament (primary legislation)

• Delegated legislation (secondary legislation or subordinate 

legislation) e.g. regulations and Orders in Council

• Case law & the common law (judge made law)

• Circulars & directions, e.g. issued under LASSA 1970

• Soft law, such as guidance and codes of practice

• International law, such as the ECHR & UNCRPD





The primary purpose of administrative law is to 

keep the powers of government within their legal 

bounds so as to protect the citizen against their 

abuse. The powerful engines of authority must be 

prevented from running amok.”

What is administrative law?

Wade and Forsyth 



HOW?

Complaints procedures & 

Ombudsmen
Statutory tribunals

Statutory regulators Public Inquiries

Judicial review



Administrative 
law 

• Legality — acting within the scope of any powers & 
for a proper purpose. To act lawfully, a public body 
must have the legal power to do what it intends to 
do. If it does not, it will be acting ultra vires, or 
outside its powers: i.e. it will be acting unlawfully. 
Where the power does exist, it will usually be found 
in primary legislation (an Act of Parliament) or 
subordinate or secondary legislation (such as a 
statutory instrument)

• Procedural fairness — for example, to give the 
individual an opportunity to be heard

• Reasonableness or rationality — following a 
proper reasoning process and so coming to a 
reasonable conclusion 

• Compatibility with the ECHR rights

NB/ Judicial review is not an appeal - it is merely a 
review of whether a decision was lawful 



The social care legislative quartet



Assessments – analysis not storytelling

• Assessments should not be descriptive, rather they should clearly 

identify needs, & what is to be done about them by whom and by when 

(R (AB & SB) v Nottingham CC [2001] EWHC 235)

• An assessment document must not be a purely descriptive summary or 

statement of strategic objectives - it must contain sufficient detail to 

demonstrate that needs have been assessed and where needs are 

identified, action is planned to meet the needs and secure the person’s 

welfare (R (AC & SH) v Lambeth LBC [2017] EWHC 1796 (Admin))

• The “degree of detail and breadth of inquiry required … arise from the 

specific circumstances of the assessment including why it is being done” 

(R (AC & SH) v Lambeth LBC – see above)



How the courts approach assessments

• The role of the court is not to substitute its judgement for that of the local 

authority on the questions of identifying needs nor dictate how an 

assessment of need is to be done (R (AC & SH) v Lambeth LBC [2017] 

EWHC 1796 (Admin))

• The court is required to scrutinise with care what the local authority has 

done, but should always ensure that the court does not take over the 

role of decision-maker (R (KS & AM) v Haringey LBC [2018] EWCA 587 

(Admin))

• The author of an assessment is a social worker & not a lawyer, & the 

court must not impose a standard that is too exacting – but it is not ‘nit-

picking’ to criticise plans that, e.g. failed to break down individual risks or 

left important sections blank (R (J & L) v Hillingdon LBC [2017] EWHC 

3411 (Admin))



Key ECHR Articles 

Article 2: the right to life

Article 3: prohibition of torture or inhuman or degrading 
treatment or punishment

Article 5: the right to liberty & security 

Article 8: right to respect for their private and family life 

The ECHR is an international human rights treaty between 
the 46 states that are members of the Council of Europe



Human rights – top 6 facts!

1. There are absolute rights (e.g. Articles 2 & 3), limited rights (e.g. 

Article 5) & qualified rights (e.g. Article 8) 

2. The ECHR Articles contain “positive” as well as “negative” obligations

3. The Human Rights Act 1998 requires public authorities not to act 

incompatibly with ECHR rights

4. Neither the Human Right Act nor the ECHR gives public authorities 

direct powers to intervene  

5. The ECHR is a living instrument which is interpreted by the European 

Court of Human Rights according to present day

6. Brexit does not affect the UK’s membership of the ECHR!



What does lack of legal literacy look like?
R (TMX) v London Borough of Croydon & Anor [2024] EWHC 129 (Admin) 

• TMX was an asylum seeker, disabled & living in “manifestly unsuitable” accommodation

• Placed in small ensuite bedroom (5 x 3.5m) in an asylum hostel, which he shared with his 
wife & two children

• Effectively confined to bed – unable to mobilise using walking frame & cannot store hoist

• Unable to use bathroom for toileting and washing, having instead to use family bedroom 
shared with his children, relying on his wife to assist in all aspects of daily living 

• Unable to leave the accommodation because the building was not wheelchair accessible
• Local authority had known about this situation but had failed to take appropriate action under 

the Care Act 2014 – arguing Home Office was responsible

• Court held that TMX’s accommodation was unsuitable & the authority had a duty to provide 
suitable accommodation

• In assessing needs, the legislation requires the authority to ignore the asylum 
accommodation & had it done so, it would have concluded that TMX had accommodation-
related care needs which it had a duty to meet by providing suitable accommodation

• This was a breach of the Care Act, Article 3 ECHR (due to suffering & indignity) & Article 8 
(due to restrictions on personal development & relationships)



What does literacy look like? (1)
Re UR (Rev 1) [2021] EWCOP 10 

• UR was a 68-year-old woman from Poland with persistent delusional 

disorder & comorbid depression

• Sometimes due to her condition refused to eat or drink & needed nutrition, 

hydration & medication via PEG tube 

• Living in a nursing home, jointly funded by the local authority and CCG 

under section 117 MHA 

• For past 9 months consistently expressing a wish to return to Poland and to 

her family

• Younger sister & niece “repeatedly and enthusiastically” offered to care for 

UR

• The case took place during the Covid pandemic & lock down rules in place  



The actions of health & care workers

• The social worker had “risen impressively” to the challenges of remote working & had 

undertaken 3 hours of “remote visits” to sister & niece

• Able to confirm that Poland offers UR “the potential to gain a quality to life she has not 

experienced for a long time, in a least restrictive environment of her choosing”

• A detailed transition plan had been prepared to mitigate risks of travel and care in 

Poland, including 2 trained nurses who will stay in Poland for 3 days (jointly funded by 

local authority & CCG)

• Local authority & OS “scrupulously pursued” understanding of the framework of 

comparative law in Poland and financial arrangements 

• Local authority able to conclude that the family had accommodation which would be 

suitable & UR had financial resources to self-fund if necessary

• The judge described this as a “model example” of services working collaboratively & 

creatively together to construct a plan for UR's return 



The decision of the court

• Whilst the plan was not free from risk, it offered distinct and obvious 

advantages to UR

• It returns her to her family, relocates her to homeland, (most importantly) 

consistent with her clear wishes, & guards her autonomy

• If she had capacity, UR would recognise the inevitable discomforts & 

challenges but would unhesitatingly choose to return to Poland 

• Therefore, the move to Poland was approved as being in UR’s best 

interests

• Judge also confirmed that the move did not breach the coronavirus 

regulations



What does literacy look like? (2)
Reading Borough Council v P [2022] EWCOP 27

• P was an 86-year-old woman with Alzheimer’s, born in Iran & has two sons 

& a daughter

• Has various physical health conditions including double incontinence, history 

of falls & injuries & requires support in all aspects of her care needs, with the 

assistance of 2 members of staff for any transfers

• As a result of her dementia, P lost the ability to communicate in English

• Lived with her daughter until 2020 but following hospital admission was 

placed in a care home 

• Care home served notice due to difficulties in relationship with daughter – & 

moved to a new placement

• “Acrimonious and fraught” relationship between P’s children in relation to 

where P should live & the care she should receive

• The court considered whether (1) the placement was in her best interests or 

(2) she should live with daughter or one of her sons on a trial basis with a 

care package



Social worker’s evidence

• Daughter has difficult relationship with professionals & struggles to take on 

board advice - consequently, could unintentionally harm P

• High risk of difficulties arising with any care agency providing care in the 

daughter’s flat (citing two previous examples)

• P’s current care home will keep her place open for 4 weeks but cannot hold 

the place open for longer

• Risk of care breaking down has to be seen in the context “of a stretched 

market in terms of availability of paid care”

• Other concerns included the suitability of daughter’s flat & unsettling effect 

that a trial placement would have on P

• In a family environment, P would have more access to Persian culture but 

due to dementia could not tell its significance

• Only the option of her current placement would allow P to see her family as 

freely as is in P’s best interests 



The decision of the court

• No dispute that P lacks capacity to make decisions about where she should 

live and the care she should receive

• Very little other evidence about past wishes & feelings, though it is clear she 

has a close relationship with her family 

• Concerns about the risk of care breakdown were very much secondary to 

the concern that placement with either son or daughter may result in fewer 

family visits for P

• “Somewhat unusually” the least restrictive option is for P to remain in a care 

home where she is deprived of her liberty because this enables her to 

continue to have frequent contact with all her family

• “She clearly derives great enjoyment from this contact, & it is something that 

in turn will help improve her quality of life with all of the other positive 

benefits for her health & well-being that will flow from that”





November 2024

Alex Ruck Keene KC (Hon) 
Barrister, 39 Essex Chambers 
Professor of Practice King’s College London

Visiting Professor, Geller Institute of Ageing and Memory, University of West London 
Visiting Senior Lecturer, Institute of Psychiatry, Psychology and Neuroscience, King’s 
College London 
Research Affiliate, Essex Autonomy Project, University of Essex

Honorary Fellow, Royal College of Speech and Language Therapists 

alex.ruckkeene@39essex.com

@capacitylaw 

@capacitylaw.bsky.social

Public law decision making and the MCA 



Public law decision-making 

• Application of statutory criteria and statutory principles within the framework of the 
ECHR 

• Often about the allocation of scarce resources between (for these purposes) 
competing individuals: e.g. Care Act 2014 

• But could also be about discharge of other obligations: e.g. environmental health 
legislation 

• Identified public law decision-maker

• Individual’s ultimate choice:

– In the service provision context, to accept or refuse the decision of the public law decision-maker (a choice 
only really open to the individual with capacity to do so

– To challenge, usually by way of judicial review: looking at the process, not the merits of the decision 



Public law decision-making 

37. Other service-providing powers and duties also 

have their own principles and criteria, which do not 

depend upon what is best for the service user, although 

that will no doubt be a relevant consideration. 

N v ACCG [2017] UKSC 22



MCA decision-making (1)

• The MCA does not explain why you are doing what you are doing, it 
how you can do what you need to do 

• Why you need to act (or not act) always has another basis:  

• Public bodies have to be acting on the basis of statutory powers. 

• Discharging those powers, and sometimes duties – including duties 
under the Human Rights Act 1998 



MCA decision-making (2) 

• Stop and think – why are you doing what you are 
doing?

• How is the person’s capacity relevant to what you are 
doing?

• Never, ever, think about capacity in the abstract 
(London Borough of Tower Hamlets v PB [2020] 
EWCOP 34) 



The MCA and public law decision-making come together (1)

35. So how is the court’s duty to decide what is in the best 

interests of P to be reconciled with the fact that the court only 

has power to take a decision that P himself could have taken? 

It has no greater power to oblige others to do what is best than 

P would have himself. This must mean that, just like P, the 

court can only choose between the ‘available options.

N v ACCG [2017] UKSC 22



The MCA and public law decision-making come together (2)

Firstly, AM's private financial means are limited. Therefore, he relies on state-

funded care and treatment and his options are limited to what the state can 

provide. Secondly, there is a limit to what the NHS can or is willing to spend on 

care at home as an alternative to care in a nursing home. Thirdly, provided they do 

not act so irrationally as to be unlawful, etc., it is NHS bodies, local and other 

public authorities — not judges — who decide how to allocate their limited 

resources between the local citizens for whom they must provide. Furthermore, the 

funds available to public authorities, and levels of taxation and public expenditure, 

are political decisions, that is matters for all of us, i.e. for voters not judges. 

Re AM [2019] EWCOP 59



The clinical context 

• The MCA giving the choice between clinically available options: AVS v A NHS 

Foundation Trust & Anor [2011] EWCA Civ 7; Re RW [2018] EWCA Civ 1067 

• When is it best interests and when is it reasonable adjustment? Norfolk and Norwich 

University Hospitals NHS Foundation Trust & Ors v Tooke & Ors [2023] EWCOP 45

There is no doubt that the proposals contemplated by the plan are beyond what 

has previously been undertaken with other patients. The plans may properly be 

characterised as pioneering. At every dialysis session, there would need to be an 

anaesthetist, an operating department practitioner, and airway equipment, 

including anaesthetic machine/ventilator. This would require haemodialysis to be on 

the main site and, inevitably, involve allocating important resources which are much 

in demand.



A top tip 

• Is it a best interests decision or not? 

• Imagine that the person was demanding it.  What would 

the response be? 



More widely 

• The law is a framework, not a substitute, for the exercise 
of professional judgment 

• The law is good at could, but always not very good at 
should 

• And in most cases you will be operating in conditions of 
uncertainty: the critical question is how to use that 
uncertainty justly (and what systems can do to support 
that): see this briefing

https://mhj.org.uk/wp-content/uploads/2022/06/Uncertainty-Policy-Lab-Final.pdf


More resources

• 39 Essex Chambers Mental Capacity Law 

Resources

• Mental Capacity Law and Policy

• MCA Directory | SCIE

• Mental Health Law Online

• Open Justice Court of Protection 

@capacitylaw

alex.ruckkeene@39essex.com

https://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.mentalcapacitylawandpolicy.org.uk/
https://www.scie.org.uk/mca/directory
https://openjusticecourtofprotection.org/
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L E G A L  L I T E R A C Y  A T  T H E
M H A  1 9 8 3  I N T E R F A C E

Neil Allen

Barrister, Senior Lecturer and Founder

39 Essex Chambers, University of Manchester and LPS Law 

Ltd

www.lpslaw.co.uk

      @NeilAllen39



NELLY NESTING

Over last two months, 
her mental health has 
severely deteriorated. 

Not taking 
medication, hearing 

voices, paranoid.
Admitted under MHA 

1983 s.2.

MHA 1983

ADMISSION

Requires treatment for 
psychotic disorder and 

obstetric care.

Detained under MHA s.3.

INPATIENT

TREATMENT Discharged from MHA 
1983 detention onto a 
community treatment 

order to a 24-hour 
supported living 

placement.

CTO

Nelly is 25, 35 weeks’ 
pregnant and known to 

mental health services. Five 
years ago, she took a 

paracetamol overdose, with a 
history of anxiety, 

depression, and paranoia 
related to low self-esteem. 

AT HOME

1 2 3 4



GENERAL RULES

Nelly is 25, 35 weeks’ pregnant and known 
to mental health services. Five years ago, 
she took a paracetamol overdose, with a 
history of anxiety, depression, and paranoia 
related to low self-esteem. 

Common/case law: if she has capacity for any decision, she decides

MCA 2005: if she lacks capacity for any decision and not planned ahead (e.g. HW 
LPA/deputy/ADRT),
best interests decision (s.4), reasonably believe act/decision in best interests (s.5), 
any ‘restraint’ is necessary and proportionate to risk of harm (s.6)



MHA 1983 SECTION 2

Detained under MHA 1983 s.2 
(up to 28 days maximum)

Two medical recommendations:
1. Suffering from mental disorder; and
2. Of a nature or degree which warrants the detention of the patient in a hospital for assessment 

(or for assessment followed by medical treatment) for at least a limited period; and
3. Ought to be so detained in the interests of his own health or safety or with a view to the 

protection of other persons.

AMHP decides whether it is ‘necessary or proper’ for the application to be made (s.13)

Safeguards:
a) AMHP’s independent decision bringing a social perspective to bear, taking account of the least 

restrictive option and maximising independence guiding principles
b) Nearest relative’s right to be informed and power to order discharge (72 hours in writing)
c) Right to apply to Tribunal within 14 days of admission
d) Entitled to IMHA



INPATIENT TREATMENT

MHA s.2: requires treatment for psychotic 
disorder and obstetric care

Treatment for physical health
(obstetric care)

Treatment for mental disorder
(MHA 1983 Part 4)

Capacity: she decides Section 63: no consent required 

(but “consent, refusal to consent, or a lack of capacity to give consent should be recorded 
in the case notes. If a person has capacity to consent, but such consent is not 

forthcoming or is withdrawn during this period, the clinician in charge of the treatment 
must consider carefully whether to proceed in the absence of consent, to give alternative 

treatment or stop treatment”: MHA Code para 24.41)

Lacks capacity: MCA 2005 (ss4-6)

Serious medical treatment: IMCA if unbefriended

Court of Protection if more than MCA ss.5-6 required (Serious Medical Treatment Guidance [2020] 
EWCOP 2) – e.g. NHS Trust & Ors v FG [2014] EWCOP 30



MHA 1983 SECTION 3

Detained under MHA s.3 
(up to 6 months maximum)

Two medical recommendations:
1. Suffering from mental disorder; and
2. Of a nature or degree which makes it appropriate for her to receive medical treatment in a 

hospital; and
3. It is necessary for the health or safety of the patient or for the protection of other persons 

that she should receive such treatment; and 
4. It cannot be provided unless he is detained under this section; and
5. There is appropriate medical treatment available for her.

AMHP decides whether it is ‘necessary or proper’ for the application to be made (s.13)

Safeguards:
a) AMHP’s independent decision bringing a social perspective to bear, taking account of the least 

restrictive option and maximising independence guiding principles
b) Nearest relative’s right to be consulted, object and power to order discharge (72 hours in 

writing)
c) Right to apply to Tribunal during period of admission
d) Entitled to IMHA



INPATIENT TREATMENT

Detained under MHA s.3 
(up to 6 months maximum)

Treatment for physical health Treatment for mental disorder
(MHA 1983 Part 4)

Capacity: she decides Section 63: no consent required 
(but MHA Code para 24.41)

Lacks capacity: MCA 2005 (ss4-6)

Serious medical treatment: IMCA if unbefriended

Court of Protection if more than MCA ss.5-6 required 
(Serious Medical Treatment Guidance [2020] EWCOP 

2) – e.g. NHS Trust & Ors v FG [2014] EWCOP 30

Section 58: 3 months from first administration of 
medicine for mental disorder, either:

(a) Capacitous consent; or
(b) Second opinion appointed doctor 

(‘appropriate’ for treatment to be given?)



DISCHARGED ONTO CTO

Discharged from MHA 1983 detention onto 
a community treatment order to a 24-hour 
supported living placement

All decisions except MHA Part 4A Treatment for mental disorder
(MHA 1983 Part 4A)

Capacity: she decides Capacity: Part 4A consent certificate - she decides 
(unless recalled to hospital – MHA Code para 24.17)

Lacks capacity: MCA 2005 (ss4-6)
a) Court of Protection can decide best interests 

on discharge if dispute
b) DOL authorisation required anyway
c) Best interests decisions required on MHA 

1983 s.117 after-care

Lacks capacity: 
a) SOAD Part 4A certificate (‘appropriate’) within a 

month of discharge (or 3 months if s.58 not yet 
reached)

b) Can treat (by/directed by approved clinician) 
unless (i) contrary to HW LPA/deputy/advance 
decision or (iii) she objects and requires physical 
force

c) Can treat if s.64G emergency (MHA Code paras 
24.24-24.28)

CTO conditions cannot meet acid test



MHA 1983 DOLS/COP

1.Confined for treatment for mental disorder +

2.Objects to any of it or to being in hospital for it +

3.“Could” be detained under MHA ss2/3 (assuming 

MCA not available)

Their capacitous counterpart?

Manchester University Hospitals NHSFT v JS [2023] 

EWCOP 33

• Confined for treatment for physical disorder or

• Confined for treatment for mental disorder 

but:

• not objecting or

• objecting but “could not” be detained under 

MHA ss2/3 (assuming MCA not available)

HOSPITAL DETENTION DISPUTES



R E S O U R C E S

KEEP IN TOUCH:

TWITTER CHAMBERS

Sign up for monthly 

MCA updates

LINKED IN

Follow us on Linked In:

www.linkedin.com/in/lpslaw/

LPS LAW LTD

Become an LPS member 

for free resources:

www.lpslaw.co.uk/members @neilallen39

Follow us on Twitter:

www.39essex.com/information-

hub/mental-capacity-resource-

centre

www.linktr.ee/lpslaw

http://www.linkedin.com/in/lpslaw/
http://www.lpslaw.co.uk/members
http://www.39essex.com/information-hub/mental-capacity-resource-centre
http://www.39essex.com/information-hub/mental-capacity-resource-centre
http://www.39essex.com/information-hub/mental-capacity-resource-centre
http://www.linktr.ee/lpslaw


Legal Literacy 
among MCA Professionals

Data from the National Mental Capacity Forum Webinar Series

Prof Wayne Martin, Director
The Essex Autonomy Project
http://autonomy.essex.ac.uk 

http://autonomy.ac.uk/


QUIZ !  
What are the 3 Available Legal Bases for Clinical 
Treatment for an Adult in England and Wales?

Informed
Consent

 

Mental 
Health Act 

Section

Incapacity 
plus Best 
Interests

Which of these three is the legal basis for initiation of CPR? 



QUIZ !  
What are the Three Available Legal Bases for 

Clinical Treatment in England and Wales?

Incapacity 
plus Best 
Interests

Which of these three is the legal basis for initiation of CPR? 



THESIS:

(DNA)CPR is very widely misunderstood, 
even among the experts. 



Q4: True or False:  CPR should never be performed if 
there is a valid DNACPR in place.

TF
n = 1084

x

DNACPR is a recommendation, not an order.
It informs, but does not bind clinical decision-making.



Q4: True or False:  CPR should never be performed if 
there is a valid DNACPR in place.

TF

n = 1084

DNACPR is a recommendation, not an order.
It informs, but does not bind clinical decision-making.



Q8:  True or False: The primary purpose of a DNACPR 
consultation is to gain consent from the patient before 

adding a DNACPR to their medical records.

T
F

n = 1084

x



Q8:  True or False: The primary purpose of a DNACPR 
consultation is to gain consent from the patient before 

adding a DNACPR to their medical records.

T
F

n = 1084

DNACPR recommendations DO NOT 
require the consent of the person.



Q5: True or False:  A doctor does not need the consent 
of the patient (or those close to them) to place a 

DNACPR in their medical records.

T

F

n = 1084

x

A DNACPR recommendation should take into account the wishes 
and feelings, beliefs and values of the person, but it does not 
require consent of the person.



Q5: True or False:  A doctor does not need the consent 
of the patient (or those close to them) to place a 

DNACPR in their medical records.

T

F

n = 1084

A DNACPR recommendation should take into account the wishes 
and feelings, beliefs and values of the person, but it does not 
require consent of the person.



Datasource:   
National Mental Capacity Forum Webinar
Respondents:  ‘MCA Professionals’
20 Oct 2022 Optional Pre-Registration Questions

https://autonomy.essex.ac.uk/nmcf/nmcf-events-resources 

https://autonomy.essex.ac.uk/nmcf/nmcf-events-resources


Missed Opportunities in Institutional Guidance

Fitton et al, under review



EAP Sample of Resuscitation & DNACPR Guidance



➢ Only 21% of the Institutional Policies stated that DNACPR 
recommendations are NOT legally binding.

➢ 50% of the Institutional Policies referred to “DNACPR orders.”

➢ 35% of the Institutional Policies provided no indication that 
there might be circumstances where it is appropriate to initiate 
CPR, despite the presence of a DNACPR recommendation.

EAP Sample of Resuscitation & DNACPR Guidance



Coroner’s Report 2021

Real World Consequences

Ambulance was not called for a man choking,
due to the presence of a DNACPR recommendation.



Let’s look at some of the NMCF Data in three other areas:

➢ Families

➢Deprivation of Liberty

➢Deputies



Total Registration

Total Attendance

Attendance Rate (=Attendance/Registration)

1107

675

61%

https://autonomy.essex.ac.uk/families-and-the-mca/ 

https://autonomy.essex.ac.uk/families-and-the-mca/


NMCF S2 E2
Families and the MCA
7 Dec., 2022
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above

Q8: Choose all that apply: If an adult lacks the ability to make a decision, 
their next of kin can make the decision on their behalf ...



NMCF S2 E2
Families and the MCA
7 Dec., 2022

Q4:  True or False:  Under the MCA, a person's next of kin has 
specific rights and responsibilities in circumstances where a best 

interests decision needs to be made.

TRUE FALSE Not Sure



NMCF S2 E2
Families and the MCA
7 Dec., 2022

Q5:  True or False:  IMCAs (Independent Mental Capacity Advocates) 
have a role to play in best-interests decision-making only if no family 

member is available.

TRUE FALSE Not Sure



NMCF S2 E2
Families and the MCA
7 Dec., 2022

Q7: Agree or Disagree:  I know how to report a concern if I suspect that an 
Attorney or Deputy is not acting in the best interests of the person they are 

responsible for.

Agree Disagree



EXIT POLL QUESTIONS
After Webinar
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NMCF S2 E2
Families and the MCA
7 Dec., 2022

2.True or False: If an adult lacks the ability to make a 
decision and has not appointed an LPA, their next of kin can 

consent on their behalf to medical treatment.

True: 25 (8.0%)
False: 288 (92.0%)



NMCF S2 E2
Families and the MCA
7 Dec., 2022

3.True or False: If an adult lacks the ability to make a decision and has not 
appointed an LPA, their next of kin can consent on their behalf to a 

residential care placement.

True: 30 (9.6%)
False: 283 (90.4%)



NMCF S2 E2
Families and the MCA
7 Dec., 2022

4.True or False: If an adult lacks the ability to make a decision and 
has not appointed an LPA, their next of kin can consent on their 

behalf to a care package for home care.

True: 30 (10.9%)
False: 279 ((89.1%)



NMCF S2 E2
Families and the MCA
7 Dec., 2022

5. True or False: If an adult lacks the ability to make a decision and has 
not appointed an LPA, their next of kin can consent on their behalf to 

discontinuation of life-sustaining treatment.

True: 14 (4.5%)
False: 299 (95.5%)



Observations after the Families Webinar

➢ There is widespread misunderstanding about the legal significance 
of ”next of kin.”

➢ Training helps.

➢ But there remains a small group who have trouble shifting away 
from the idea that family members have a special legal authority to 
act for adults with impaired decision-making ability.

➢ This is not an coincidence!

➢ Working in MDTs helps as a corrective.



Total Registration

Total Attendance

Attendance Rate (=Attendance/Registration)

1219

784

64.3%

https://autonomy.essex.ac.uk/living-without-the-liberty-protection-safeguards/ 

https://autonomy.essex.ac.uk/living-without-the-liberty-protection-safeguards/
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Uncertainty in the MCA  
Workforce!



Uncertainty in the MCA  
Workforce!
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EXIT POLL QUESTIONS
After Webinar
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NMCF S3 E1
Living Without LPS
11 April, 2024



Before (Reg Questions) After (Exit Poll)

15.2% did not select the correct answer 3.9% did not select the correct answer

Same basic question, different wording, before and after webinar.

Lesson:   Training helps but … .



Total Registration 1250



NMCF S3 E2
Hospital Discharge
3 May, 2024

13

679

19

Q2: True or False:   When a patient lacks capacity to make 
decisions related to their care and support arrangements 

after hospital discharge, the next-of-kin becomes the 
decision-maker.

TRUE FALSE NOT SURE

Did not 
choose 
correct 
answer:

3.9%

Gains from 
past training 
stick!



NMCF S3 E2
Hospital Discharge
3 May, 2024

482

174

53

Q5: True or False:  The Deprivation of Liberty Safeguards 
(DoLS) can only authorise deprivation of liberty in a 

hospital or care home for person aged 18+.

TRUE FALSE NOT SURE



Total Registration 1250

https://autonomy.essex.ac.uk/deputyships-their-limits 

https://autonomy.essex.ac.uk/deputyships-their-limits


NMCF S3 E5
Deputyships and their Limits
5 July, 2024

33

299

159

21
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150

200

250

300

350

Very Confident Somewhat Confident Not Very Confident Not Confident at All

Q2: How confident are you that you understand the 
powers and responsibilities of a Deputy?



NMCF S3 E5
Deputyships and their Limits
5 July, 2024

165

252

62

20 12

0

50

100

150

200

250

300

Strongly Agree Somewhat Agree Neither Agree nor
Disagree

Somewhat
Disagree

Strongly Disagree

Q3: Agree or Disagree:  I know what to do if I suspect 
wrongdoing or abuse on behalf of a deputy.



NMCF S3 E5
Deputyships and their Limits
5 July, 2024

14

393

97

Q4: True or False:  If a Health and Welfare Deputy arranges a 
residential placement for someone, a DoLS authorisation is 

not needed.

TRUE FALSE Not Sure



NMCF S3 E5
Deputyships and their Limits
5 July, 2024

29

411

63

Q6:  True or False:  Once a Deputyship Order is in place, 
the Deputy must then make all the decisions for the 

person.

TRUE FALSE Not Sure



NMCF S3 E5
Deputyships and their Limits
5 July, 2024

64

282

160

Q7:  True or False: If a care plan is proposed for someone, and 
there is a Health and Welfare Deputy in place, the Local 

Authority is still the decision maker.

TRUE FALSE Not Sure



Observations From the Deputyships Webinar

➢ There is a need to disseminate basic information about 
what to do if one suspects that a Deputy is not acting 
appropriately.

➢ A minority of MCA Professionals struggle to understand 
the role and limits of Deputies.

➢ The majority of MCA professionals answered basic legal 
questions about Deputies correctly, but misunderstanding 
persists among a significant minority.



Prof Wayne Martin, Director
The Essex Autonomy Project

autonomy@essex.ac.uk

Past NMCF Webinars Available Here:

https://autonomy.essex.ac.uk/nmcf/nmcf-events-resources 

https://autonomy.essex.ac.uk/nmcf/nmcf-events-resources


What is legal literacy?

Braye and Preston-Shoot define legal literacy as 
“the ability to connect relevant legal rules with the
professional priorities and objectives of ethical
practice.”

Legal literacy in social care is about identifying the legal
basis for intervention alongside key principles such as
Human Rights. It requires sound knowledge of relevant 
legislation as well as Policies, Procedures and Guidance.

Three key points:

1. Do things right
2. Do right things
3. Think about Rights

A legally literate organisation:

• Understands the nature and importance of legal literacy, 
especially knowledge of legal rules, professional ethics and a 
commitment to upholding rights.

• Recognises that it takes time to develop confidence in 
understanding and applying complex legal knowledge, and that 
this is an ongoing, career-long undertaking.

• Recognises that training alone is unlikely to be enough to secure and
embed legal literacy.

• Is committed, to protecting spac e for practitioners to explore
legal issue s within supervision and offering opportunities for
discussion of complex case s with spe cialist expertise input.

• Conside rs the need for training, ongoing guidance and support, in
particular aspec ts of legal intervention where practitioners identify 
such a need.

• Is committed to embedding legal literacy through a whole 
system approach.

• Recognises that legal literacy extends beyond social work; people in
many roles need to be familiar with the powers and duties of the
local authority.

• Ha s leaders who, in the face of organisational pressures 
recognise their vital role in supporting practitioners to remain 
resilient, creative and resourceful.

(Adapted from Managing and supervising legal literacy in adult social 
work. An Evidence Sc ope - Executive Summary).

Which pie ces of legislation are crucial to social care?

• The Care Act 2014
• The Human Rights Act 1998

• The Mental Capacity Act 2005, including 
the Deprivation of Liberty Safeguards

Plus – A good understanding of c ase law and 
Professional standards.

Three components of legal literacy:

1. Sound Knowledge of relevant law 
and application to practice.

2. Strong engagement with 
professional ethics.

Respe ct for the principles of Human 
Rights, equality and social justice.

The Mental Capacity Act has been in force for over 17 years and is still not fully understood by
social care staff. Some recent examples from the National Mental Capacity Forum:

What would you say, TRUE or FALSE?

1. Under the MCA a person’s next of kin has specific rights and responsibilities in 
circ um stanc es where a best interests decision needs to be made (more than a third 
answered true, it’s false)

2. If a Health and Welfare Deputy arranges a residential placement for someone, a DoLS 
authorisation is not needed (19% didn’t know and 3% thought this was true, it's false)

3. A Health and Welfare Deputy must ensure that a professional asse sse s the person's 
mental capacity, regularly (31% thought this was true, its false)

4. A 17-year-old ca n make a Lasting Power of Attorney (17% thought this was true, it’s false)

5. If a care plan is proposed for someone, and there is a Health and Welfare Deputy in place, 
the Loc al Authority is still the decision maker (13% said this was true, it’s false)

Making Safeguarding Personal practice tool:
legal literacy (local.gov.uk)

https://www.local.gov.uk/sites/default/files/documents/Practice_Tool_19%20Braye%20%26%20Preston-Shoot%20RiPfA%20Legal%20literacy%20practice%20tool%20WEB.pdf
https://www.local.gov.uk/sites/default/files/documents/Practice_Tool_19%20Braye%20%26%20Preston-Shoot%20RiPfA%20Legal%20literacy%20practice%20tool%20WEB.pdf


A revamped MCA Competency Framework



In development

• A variety of formal and informal training opportunities across the West Midlands
 

To answer the question ‘How will I evidence the skills 
and competency’ 

• We will be developing a variety of methods based on the competency framework

• A practice handbook to support learning

• A process for shadowing and application of learning to practice 



Thank you for joining us today
A copy of the recording will be uploaded to: 

https://www.wm-adass.org.uk/news-events/ 

Follow us on       @WMADASS

Look at our website http://wm-adass.org.uk/

eMail us at info@wm-adass.org.uk

https://www.wm-adass.org.uk/news-events/
http://wm-adass.org.uk/
mailto:info@wm-adass.org.uk
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